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Cynthia T. Brown 
Chiefofthe Section of Administration 
OfTice of Proceedings 
Surface Transportation Board 
395 E Street, S.W. 
Washington, DC 20423-0001 

Offiee of Proceedings 

JUL V - 2011 
Partof 

Put)lic Reoorci 

Re: DocketNo. 42119 
North America Freight Association v. Union Pacific Railroad Companv 

Dear Ms. Brown: 

The purposes ofthis letter are (1) to transmit the attached First Amended 
Complaint. (2) to report on the status of negotiations between the parties, and (3) to 
propose a procedural schedule that has been negotiated by the parties. 

Although the Board has on several occasions extended the negotiating period and 
held the proceeding in abeyance pending the outcome of negotiations, the parties 
unfortunately have failed to reach a negotiated agreement, despite having met, spoken by 
telephone, and exchanged emails on niunerous occasions. Accordingly, the parties 
jointly advise the Board that no further negotiations appear warranted. 

The parties have also negotiated a procedural schedule which we hereby offer for 
the Board's consideration: 

July 18,2011 

September 16,2011 

October 31, 2011 

Discovery begins 

Discovery ends 

NAFCA Opening Statement Due 

http://mshQmshpc.com
http://www.mshfc.com


December 21,2011 UP Reply Statement Due 

Januar>' 27,2012 NAFCA Rebuttal Due 

1 he parties appreciate the Boards forbearance in this matter and now requests that 
the Board enter an order embracing the procedural schedule set forth above. 

Respectfully subnutted, 

.Andrew P. Goldstein 
John M. Cutler, Jr. 
Attomevs for Complainant 

cc: M. Rosenthal 
L. Rinn (UP/Omaha) 
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I. IDENTITY OF THE PARTIES 

1. North America Freight Car Association ("NAFCA" or "Complainant") is an un­

incorporated association comprised of companies that manufacture, leaise. rent, own, or 

operate private freight cars. The shipper members of NAFCA operate private freight cars 

that move from time to time over the lines of Defendant Union Pacific Railroad Company 

("UP")- Freight cars manufactured or leased by other NAFCA members similarly move 

over UP lines from time to time, as do railroad-owned cars used by shippers who are 

NAFCA members. Many such movements are subject to the provisions of Item 200-B of 

UP Freight Tariff 6004 Series (the "Amended Tariff') and NAFCA members are poten­

tially liable for violations ofthe Tariff. 

2. UP is a common carrier by rail subject to the jurisdiction ofthe Board. 

II. BACKGROUND OF AMENDED COMPLAINT 

3. On .April 15 2010, NAFCA filed a complaint against the provisions of 

Item 200-A of UP Freight Tariff 6004 series, the predecessor provision of Item 200-B. 

Item 200-A provided, inter alia, that any party releasing a loaded or empty car to UP was 

solely responsible for ensuring that the railcar wheels and all safety appliances were clean 

from any commodity residue and that all valves and discharge ports were properly se­

cured and sealed; that, after having been removed from a loading or unloading facility, or 

while sitting on UP tracks, if UP personnel discovered that the railcar had any ofthe 

above "contamination, leakage, or unsafe conditions," the car would be retumed to the 

loading or unloading facility and the responsible party could be assessed a $650.00 sur­

charge; that the responsible party must indemnify and hold harmless UP from all costs 

associated with any spill, release, response, mitigation, clean-up and ultimate disposal 



resulting from failure to comply with Item 200-A; that a railcar found to violate any of 

the above contamination or unsafe conditions while in transit over UP's lines will be 

stopped and transported to the first appropriate and available location for corrective ac­

tion; that a surcharge of $650.00 can be imposed against the party responsible for tender­

ing such car to UP; that the assessment of surcharges will not relieve the consignor or 

consignee ofits responsibility for property damage, environmental contamination and 

clean-up, personal injury or death; and, finally, that acceptance ofa railcar in interchange 

by UP that is later determined to be contaminated or unsafe will no way relieve a custom­

er ofthe obligations imposed under Item 200-A. 

4. NAFCA alleged in its initial complaint that the provisions of Item 200-A 

imposed unclear standards; unfair responsibilities on a consignor because UP did not un­

dertake to fumish an empt>' car for loading free of "contaminating conditions" and there­

by imposed on the shipper the obligation to render an unclean empty car safe for trans­

portation or, instead, undertake the disruptive process of having the car removed fi-om a 

train awaiting loading; imposed penalties on consignors and consignees for failing to ten­

der "safe cars' to UP for transportation without any requirement that UP observe the reg­

ulations ofthe Federal Railroad Administration (FRA) directing railroads to conduct a 

pre-departure inspection of cars for defects including overheated wheels, broken or ex­

tensively cracked wheels, and "any other apparent safety hazard likely to cause an acci­

dent or causality before the train arrives at its destination"; and required indemnification 

of UP from "all costs" resulting from the failure of a consignor or consignee to comply 

with the provisions of Item 200-A. NAFCA alleged that the provisions of Item 200-A 

constituted one or more unreasonable practices in violation of Section 10702; unrcasona-



ble car service rales and practices in violation of Section 11121; that the provisions of 

Item 200-A violated a carrier's duty lo fumish safe and clean cars for transportation, in 

derogation of Sections 10101 and 11121; and that the indemnification provisions of Item 

200-A were an unreasonable practice in violation of section 10702. 

5. After UP filed its answer to the initial complaint, the parties sought, and 

were granted, permission by the Board to engage in negotiations while the proceeding 

was held in abeyance. The latest ofthe Board's extension Orders expires on July 9, 2011. 

The parties have held numerous meetings, discussions and email exchanges in an effort to 

resolve their differences, but without success. On June 29,2011, UP issued the amended 

tariff Item 200-B which is the subject ofthis amended complaint. Item 200-B does not 

represent any agreement between the parties and is solely UP's unilateral offering ofa 

revised version of Item 200-A. 

III. DESCRIPTION OF ITEM 200-B 

6. The complete text of Item 200-B is attached as Appendix A hereto. Alt­

hough Item 200-B's provisions are arranged and reworded somewhat differently from 

those of Item 200-A, the Amended Tariff does not otherwise differ materially firom Item 

200-A except with respeci to the elimination of indemnity provisions from Item 200-B. 

The fundamental problems with Item 200-B are that it attempts to replace otherwise ap­

plicable state law of negligence wilh one-sided obligations that favor UP, and that it ig­

nores UP's obligations under FRA regulations to inspect cars for "unsafe" conditions be­

fore a car is first placed in a train. The applicable FRA regulations, 49 C.F.R. Part 215, 

are attached as appendix B hereto. 



7. Item 200-B, paragraph (1), entitled "Tendering Cars Safe for Movement." 

provides that" the consignor, consignee, or agent releasing a loaded or empty railcar for 

movement on UP's lines shall remove lading residue from the railcar's, exterior, includ­

ing the wheels, brakes, and safety appliances ... and ensure that all valves and discharge 

ports are properly secured ...." If UP rejects the car as "unsafe for movement," UP may 

assess the party that released the car a $650.00 surcharge. 

8. Paragraph (2) of Item 200-B, entitled "Settinp Out Unsafe Cars at Origin 

or Destination." provides that if "UP discovers that the railcar is in an unsafe condition 

for movement due to the failure to remove lading residue or to properly secure ... [valves 

and discharge ports] after the car was switched from the spot where it was tendered but 

while still wilhin the facility where it was loaded or unloaded," UP may remove the car 

from the train and assess a $650.00 surcharge, plus intraplant switching charges. 

9. Paragraph (3) of Item 200-B, entitled "Setting Out Unsafe Cars Enroute." 

provides that if "UP discovers that the railcar is in an unsafe condilion for movement due 

to the failure to remove residue or to properly secure... after the car was removed from 

the facility where it was loaded or unloaded, UP will set out the car and notify the con­

signor, consignee or agent.... That party will be responsible, at its own costs, for the ex­

penses associated with retuming the car to a clean and safe condition.... UP may assess 

that party a S6S0.0 surcharge [plus] applicable switch charges." 

10. The final paragraph, (4), provides that payment of any of the surcharges or 

switching charges assessed under Item 200-B "will not relieve the consignor, consignee, 

or agent ofits responsibility for any property damage, cost associated with environmental 

contamination and cleanup, personal injury', or death attributable to lading leakage or lad-



ing residue on the exterior of railcars, including wheels, brakes and safety appliances. 

UP's acceptance of a railcar that is later determined to be leaking or to have lading 

residue on its exterior will in no way relieve the consignor, consignee or agent of its 

obligations hereui, and shall not constitute a waiver by UP ofthe consignor's, con­

signee's, or agent's obligations to tender railcars suitable for safe movement." (Em­

phasis supplied). 

IV. THE RESULTS OF ITEM 200-B 

11. Item 200-B is unlawful and unreasonable for numerous reasons. Initially, 

it represents an effort by UP to evade its legal responsibilities, and to shift to UP custom­

ers significant costs and burdens in connection with the movement of railcars. 

12. Railroads have a common carrier duty to fumish clean and safe cars, ade­

quate for their intended use. Failure to do so is a violation of 49 U.S.C. Sections 11101 

and 11121.' Nothing in the Amended Tariff requires UP to fumish empty cars for load­

ing in safe condition. When a consignor receives an empty car for loading with residue 

from a prior load ofthe type condemned by Item 200-B, the consignor must either disrapt 

and delay its loading operations by rejecting the car to UP or imdertake at its own ex­

pense the cost of cleaning the car. If UP actually inspected empty cars prior to first plac­

ing them in a train for movement to a loading point, as required by the FRA mles, this 

unreasonable imposition on consignors and the potential penalties shouid they utilize the 

"unclean" car for loading, could be avoided. 

' Although shippers cannot ignore plainly obvious defects in a car, the duty to provide safe and 
clean cars rests with the carrier. Liability for Contaminated Covered Hopper Cars, 10 I.C.C. 2°* 154 
(1994). "Adequate service" (as opposed to just "service") is not in tbe language of Section 11101, but it is 
part of the general defuiition of common carrier obligalion. Granite State Concrete v. STB, 417 F.S"* 85 ( i ' 
Cir. 2005). 



13. The FRA Rules, including 49 CF.R. Part21S, Sections 215.11 and 

215.13, and Appendix D thereto, require railroads to conduct pre-departure inspections of 

all cars, loaded or empty, before they depart in a train or are received in interchange. The 

Amended Tariff docs not reflect that duty, which is aimed at safety. The required pre-

departure inspection includes several specific tasks and it concludes with the following 

item of inspection: 

(6) any other apparent safety hazard likely to cause an acci­
dent or casualty before the train arrives at its destination. 

49 C.F.R. Part 215, Appendix D. 

14. Throughout the Amended Tariff, residue on car wheels or certain other car 

parts is characterized as "unsafe." Having concluded, from the plain language ofthe 

Amended Tariff, that residue on the wheels or other car parts is "unsafe," U? is obliged 

by subpart (6) of Appendix D to inspect each car prior to departure for that type of "ap-
I 

parent safely hazard." Instead, the Amended Tariff leaves to whim whether UP will "dis­

cover" unsafe residue on car wheels or other specified car parts. 

15. The phrasing of the Amended Tariff is an unreasonable and unwarranted 

effort by UP to evade the usual law of negligence that would apply otherwise. Absent the 

Amended Tariff, if, for example, a car in a classification yard were to collide with anoth­

er car, and UP deemed the accident to be due to product residue on the wheels ofthe first 

car, UP could (and probably would) bring suit against the consignor oflhe first car for 

damages. Ifthe consignor believed that UP was partly at fault for failure to inspect the 

car prior to departure as required by the FRA rales, that claim could be raised as a com­

plete or partial defense, according to applicable state law. On the other hand, the stand­

ards set oul in the Amended Tariff purports to limit UP's obligations to happenstance 



"discovery" of unsafe condition and limit the defenses available to a consignor under 

otherwise applicable civil law by providing UP wilh the argument that its tariff does not 

mandate pre-departure inspections. Item 200-B improperiy and unreasonably attempts to 

override safety obligations imposed on UP by the FRA Rules. 

16. A similar problem arises under Paragraph (4) or the Amended Tariff with 

respect to "lading leakage or lading residue on the exterior of rail cars, including wheels, 

brakes, and safety appliances." With respect to those circumstances, the Amended Tariff 

renders consignors liable for lading leakage or lading residue on car exteriors whether or 

not the car was inspected by UP prior to departure in a train. Again by way of example, 

if a tank car has a residue of vegetable oil on the side ofthe car after loading that might 

later migrate to the wheels and cause a potentially unsafe condition, and UP could have 

discovered that spillage by a deliberate inspection prior to placing the car in a train. Para­

graph (4) ofthe Amended Tariff appears lo relieve UP oflhe obligation to make any such 

inspection, yet preserves its right to seek damages from the consignor. 

IV. VIOLATIONS OF LAW BY UP 

Count 1. 49 U.S.C. § 10702 requires railroads to maintain reasonable practices 

with respect to the transportalion they hold out lo perfonn. Complainant hereby incorpo­

rates Paragraphs 1-16 ofthis Amended Complaint and alleges that the facts and cireum­

stances described therein constitute one or more unreasonable practices by UP in viola­

tion of Section 10702. 

Count 2. 49 U.S.C. § 11121 requires railroads lo fumish safe and adequate car 

service and to maintain reasonable rules and practices conceming car service. Complain­

ant hereby incorporates Paragraphs 1-16 ofthis Amended Complaint and alleges that the 



facts and circumstances described therein represent unreasonable car service rales and 

practices by UP in violation of Section 11121. 

Count 3. Railroads have a common carrier duty to fumish safe and clean cars. 

The Amended Tariff permits UP lo accept an empty car from a consignee without inspec­

tion and furnish the car to a consignor for loading even if the car has "unsafe" residue. In 

this respect, the Amended Tariff violates Sections 11101 and 11121. 

V. RELIEF REQUESTED 

Complainant requests the Board to enter an order requiring UP to cease and desist 

from publishing Item 200-B of UP Freight Tariff 6004 series, or successor items thereof, 

containing the unla\\'ful provisions alleged and described above, and to grant such other 

relief as may be appropriate in the circumstances. 

Respectfully submitted, 

Andrew P. Goldstein 
John M. Cutler, Jr. 
McCarthy, Sweeney & Harkaway, P.C. 
Suite 700 
1825 K Sireet, N.W. 
Washington, DC 20006 
(202) 775-5560 

Attomeys for 
North America Freight Car Association 



CERTIFICATE OF SERVICE 

I hereby certify that I have this 7**" day of July, 2011, served a copy ofthe forego­

ing First Amended Formal Complaint Alleging Unreasonable Practices and Violation of 

Common Carrier Obligalion by first class mail, postage prepaid, on counsel for Union 

Pacific Railroad Company. 

iVu^^. C f̂iAk̂  
Andrew P. Goldstein 

S'^incdVNAFCA First Amended Fonnal Complaint 

10 



Appendix A 
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UP 6004-C 
Item: 200-B 
EXTERIOR RAILCAR CON! AMINATION 

REMOVAL OF LADING RESIDUE FROM EXTERIOR OF RAILCARS AND 
PREl-ENTION OF LEAKING BEFORE TENDERING 

1. Tendering Cars Safe for Movement: Consignor, consignee or agent releasing a loaded 
or empty railcar for movement on UP's lines shall remove lading residue from the 
niilcar's exterior, including the wheels, brakes, and safety apphances (ladders, 
handholds, brake handles, catwalks, etc.) and ensure that all valves and discharge ports 
are properly secured and, if necessaiy, scaled to prevent leakage during rail movement 
before tendering the car for movement. If UP rejects the car as unsafe for movement, 
UP may assess the party that released the car a S650.00 surcharge per car rejected. 

2. Setting Out Unsafe Cars at Origin or Destination: If UP discovers that the railcar is 
in an unsafe condition for movement due to the failure to remove lading residue or to 
properly seciu'e (and seal, if necessary) ailer the car was switched from the spot where it 
was tendered but while still within the facility where it was loaded or unloaded, UP will 
remove the car from the train and sel it out for consignor, consignee or agent to clean, 
secure or seal, as necessary. UP may assess the party that released the car before it was 
suitable for movement a S650.00 surcharge per car set out tbr cleaning, securing or 
sealing. UP may also assess applicable intraplant switch charges as published in UP 
Tariff 6004-series for removing the car from the train and setting it out. 

3. Setting Out Unsafe Cars Enroute: If UP discovers that the railcar is in an unsafe 
condition for movement due to the failure to remove residue or lo properly secure (and 
seal, if necessary) after the car was removed from the facility where it was loaded or 
unloaded, UP will set out the car and notify the consignor, consignee or agent 
responsible for releasing or tendering ofthe car, ofthe its condition and location. That 
party will be responsible, at its own cost, for the expenses associated with retuming the 
car to a clean and safe condition, as well as properly disposing of residue or debris 
resulting from this cleaning, securing or sealing. UP may assess that party a S630.00 
surcharge per car set out for cleaning, securing or sealing. UP may also assess 
applicable switch charges as published in UP Tariff 6004-series for removing che car 
from the train and retuming the car to a train. 

4. Assessment and/or payment ofthe foregoing charges and surcharges will not relieve the 
consignor, consignee, or agent ofits responsibility for any property damage, costs 
associated with environmental contamination and cleanup, personal injury, or death 
attributable to lading leakage or lading residue on the exterior of railcars, including 
wheels, brakes, and safety appliances. UP's acceptance ofa railcar that is later 
determined to be leaking or to have lading residue on its exterior will in no way relieve 

Issued: June 29.2011 iiniiniiAj- I'agc-1 ol"2 
hltccm-e July 1,2011 UrouiM-C Uem 2(X)-B 

ConUnued on nett page 



Appendix A 
Page 2 of 2 

the consignor, consignee, or agent ofits obligations herein, and shall not constitute a 
waiver by UP of the consignor's, consignee'^or agent's obligations to tender railcars 
suitable fbr safe movement. 

ISiued' June 20,2011 , , „ , „ - . _ I'age. 2 of 2 
Efreclive Julyl .2Ull LifC»UU4-«- Item: 2(i').H 

ronclujetl »n this nage 
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PART 215-RAILROAD FREIGHT CAR 
SAFETY STANDARDS 

Subpart A—GMMNOI 

Sec. 
215.1 Scope of part. 
215.3 Application. • 
215.6 Oeflnltloae. 
215.7 Prohibited acta. 
315.8 Movement of deliMtlve cara Cor repair. 
215.11 Deettnated lupeotora. 
215.13 Pra-departore Inapeotlon. 
215.15 Perlodlo Inepectloa. 

Subpart ft-FMohf Car CMnponMil8 

215.101 Scope. 

SUSPBNMOM BySTKM 

216.108 
215.105 
21610? 
215.108 

Defective irheel. 
Oeltetive axle. 
Detoottve plain bearUv bCK Oeneral. 
Defective plain bearlny box: Jonmal 

lobrioaUoB ayetam. 
215.111 Defective plain bearing. 

Defeoitlve plain bearing wedge. 
Defective roller beariag. 
Defective roller bearing adapter. 
DeAcUve freiglit oar truck. 

215.113 
216.115 
215.117 
215.119 

CAR BODISB 

215.m Defective oar body. 

DRAtrSYSTCM 

215.123 Defective coaplera. 
215.125 Defective unooupling device. 
215.127 Defective dmt t arntnganient. 
215.129 Defective cuatitootng device. 

Subpart C-RMtr tc tod Equipmimt 

315.201 Scope. 
216.203 Reatricted can . 

Subpart D~4lMicHng 

315.301 Oeneral. 
315.303 Stenoitlngofreeferibted-c 
315.305 Stenciling of malntenanoe^f-way 

eiiBlpmettt. 
APPENDDC A TO PART 316—RAILROAD FRSIOKT 

CARCOMPOMSm 
APPENDIX B TO PART 215—SCKXDULB OP CIVIL 

PENALTIM 
AppENOm 0 TO PART 315—FRA F R U O H T OAR 

BTAHDABOB D B P K T c o m 
APPiNDix D TO P A S T 215—PRK-DRPARTUIU JN-

apscnoN PBOCRDURI 

AUTHORITV: 48 U.S.C. 20108. 20107: 28 U.S.C. 
M61, note: and 48 CFR 1.49. 

SOUROi!: 44 FR 77340, Deo. 31, U79. nnleaa 
othenrlae noted. 

Subpart A—General . 

iS18.1 Soopsofpwrl. 

Thie par t prescribes mlnimam Fsd­
sral aafistsr standards for raiiroad 
flrsight cars. 

f215J AppUcation. 

(a) Except as providsd in paragraphs 
(b) and (o) of this ssccioa, th i s par t ap­
plies to each railroad fireight oar in 
ssrvics on: 

(1) Standard gags t rack of a railroad: 
or 

(3) Any othsr standard gags t r ack 
while tbs car is being opsrated by, or is 
othsi-wlsa under t h s control of. a rail­
road. 

(b) Sections 215.15 and 315.303 of th is 
part do not apply to any car: 

(1) Ownsd by a Canadian or Mexican 
Rai Iroad:'and 

(3) Having a Canadian or Mexican re­
porting mark and car number. 

. 

t - i 

187 



(c) This part does nol apply to a rail­
road freight car that ia: 

(1) Operated solely on track Inalde an 
Industrial or other non-rallroad instal­
lation: or 

(2) Used exclasively in dedicated 
service as deflned in 1215.5(d) of this 
part; or 

(3) Maintenance-of-way eqMlpment 
(including self-propellsd maintsnance-
of-way sqalpmsnt) if that equipment is 
3aot used In rsvenns ssrvics and is sten-
cllsd in accordance with {215.305 of this 
part. 

(4) Operated in a passenger train aaid 
that is inspected, tested, maintained, 
and operated poniaant to the require­
ments contained in part' 238 of this 
chapter. 
{44 FR 77340. Deo. 31. 197*. aa amended a t 68 
FR 41305. Ju ly 3,20001 

inSJi Definitioas. 
As nssd in this part: 
(a) JBretdt msans a ftactare tssultinff 

in complste separation into parts;' 
(b) Cracked means fractored without 

complste separation Into parts, except 
that castings with shrinkags cracks or 
hot tesn that.do.not significantly di­
minish'the strsngth cf ths member are 
not considered to be "cracked"; 

(c) Jtoilroad fretght car means a car 
designed to carry tMight, or railroad 
jwrsonnel, bx.rall and bojcludes a: 

(1) Box oar; •*• 
(2) RsfHgsrator car; 
(3) Ventilator car; 
(4) Stock car, 
(5) Qond<aa car. 
X8) Hopper car; 
(7) Plat eStfr'• ^''••-(8) Special car; 
(9) CalKWSS car, 
(10) Tank car: uid 
(11) Yard car. 
(d) Dedicatetl tervice means ths sxclu-

sivB aasignmsnt of cars to the trans­
portation of freight between specified 
points tmder the following conditions: 

(1) The cars are operated— 
(i) Primarily on track that la inside 

an industrial or other non-rallroad In­
stallation; and 

(li) Only occasionally over track of a 
railroad; 

(2) The oars are not operated— 
(1) At speeds of more than 15 miles 

per hour; and 

Appendix B 

49CFRCh.N(10-!^f ^diionj F ^ 

(ii) Over track of a railroad— * 
(A) Por more than 30 miles in one dl- " 

rection; or i-- o 
(B) On a round trip of more than 80 

miles; / w 
(3) The cars are not freely Inter- ft 

changed among railroads; ti 
(4) The words "Dedicated Service" i A 

are stenciled, or otherwise displayed, 
in clearly legible letters on each side of 
the.car b(^y; 

(5) The ears have been examined and 
found safe to operate in dedicated serv­
ice; and 

(B> Tht railroad must— 
(i) Notify the FRA in writing that 

the cars are to be operated in dedicated 

(11) Identify in tbat notice^ 
(A) The railroads affected; 
(B) Tbe nnmber and type of cars In-

volvsd; 
(C) Ths commodities being carried; 

and 
(D) 7%e territorial and speed limits 

within which the cars will be operated: 
and 

(lli) File the notice required by this 
parsgraph not less than 9) days before 
the cars operate in dedicated service; 

(e) /n aervice when osed In connection 
with a railroad fireight car, mea^s sach 
railroad freight ear subject to this part 
unless tbe car: 

(1) Has a "bad order" or "home shop 
for repairs" tag or card containing tbe 
prescrlbsd information attached to 
each Bide of the car and is bsing han-
dlsd in aocordanos with §216.8 of this 
part: 

(8) Is in a repair shop or on a repair 
track; 

(3) Is on a 'storage track and is 
empty: or 

(4) Has bseij delivered In interchange 
but has not been accepted by the re­
ceiving carrier. 

(t) Aailrood means all forms of non-
"highway ground transportation that 
run on rails or electromagnetic guide-
ways, including (1) commuter or other 
short-haul rail passenger servioe in a 
metropolitan or suburban area, and (2) 
high speed ground transportation sys­
tems that connect metropolitan areas. 
without regard to whether they nse 
new technologies not associated with 
traditional railroads. Such term does 
not includs rapid transit operations ST' - ^ 
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MWHie uiiijr lui tMV iiuipuite ui aiJBCbiiig 
repairs. If Uie car in empty, il may not 
be placed for loading. If the car is load­
ed, it may not be placed fur unloading 
unless unloading la consistent wtth de­
terminations made and restrictions im­
posed nnder parsgraph (aXl) of this 
section and— 

(1) Tbe car Is consigned for a destina­
tion on the line of haul between the 
point where the car was found defsctive 
and the point where refiairs are made; 
or 

(2) Unloading is nece.SBary for the 
safe repair of the ear. 

(d) Nothing in this ssotlon authorizes 
the movement of a fireight car subjsct 
to a Special Notiee for Repairs unless 
the movement is made in accordance 
with the restrictions contained In the 
Special Notice. 
[44 FR mto. Doc. Sl. IFTO; 46 FR 36710. Apr. 
81,19801 

iStS.ll Dealgaatad iMpector*. 
(a) Bach rallrosd that operates rail­

road fk^lght cars to which Oils part ap­
plies shall dMigaate persons quallflsd 
to Inspect railroad freight cars fbr 
eompliaaee with this part and to make 
the determinations reaulred by i21S.O 
of this part. 

(b) Each psrson designated under this 
ssotlon ShaU have demonstratsd to the 
railroad a knowledge and abUity to in­
spect railroad freight oars for compli­
ance with the requirements of this part 
and to make the determinations re­
quired by 1215.8 of this part. 

(0) With respect to designations 
under this ssction, each railroad shall 
maintain written records of: 

(1) Each designaUon in effeot; and 
V (2) The basis for each designation. 
(45 FR aSllO. Apr. 31,1880] 

1115.18 Pre-departore inapeetloii. 
(a) At each location where a freight 

car is plaoed in a train, ths freight car 
ahall be Inspected before the train de­
parts. TUs Inspection may be made be­
fore or after the car Is plaoed in tbe 
train. 

(b) At a location where an inspector 
designated under 1215.11 ia on duty for 
the purpose of inspecting freight cars, 
the Inspection required by paragraph 
(a) of this section ahall be made by 

uiat. inapecior tu rjAtennlne wbetbw 
the car is to compliance with this part. 

lc) At a location where a person des> 
ignated nnder §215.11 is not on duly for 
the purpose of inspsctlng freight cars, 
the Inspection required by paragrajdi 
(a) shall, as a minimum, be made lbr 
those conditions set forth in appendix 
D to this part. . 

(d) Performance of the Inspection 
prescribed by this section does not re­
lieve a railroad of its liability under 
§215.7 tbr fidlnre to comply with any 
other provision of this part. 
146 FR 26710. Apr. 21. UOO] 

i l i 6 . » Periodie Inqiectioa. 
(a) After June 30,1880, a railroad may 

not place or continue in service a 
freight car that has not received an ini­
tial peribdlc inspection In aocordance 
with 48 CFR 316.25, as in effect oa Octo­
ber 6.1876 (41 FR 44044), unless— 

(1) The oar is a high utilisation car 
built or reconditioned after December 
31,1877; or 

(2) The car Is a non-high ntUiiatlon 
car buUt or reconditioned after Decem­
ber 81,1871. 

(b) A freight ear that has received an 
initial periodto Inspsction nnder para­
graph (a) of this section shall be sten­
ciled to so Indicate in accordance with 
48 CFR' 215.11 and appendix 0 of this 
part, as in sffsct on October 6,18T6 (41 
FR 44044). This stenciling need not be 
retained on the car after June 30,1881. 

(c) As ussd in this section, "high uti-
Uiatlon car" means a car— 

(1) Specifically equipped to carry 
trucks, automobiles, containers. traU-
srs, or removable trailer bodies for ths 
transportation of flight; or 

(2) Assigned to a train diat operates 
in a continuous round trip cycle be­
tween the same two points. 

SubpcRt B—Fright Car 
Components 

1215.101 Scope. 
This subpart contains safety i-sqnlre-

ments prohibiting a railroad from plac­
ing or continuing In service a freight 
car that has certain defective compo­
nents. 
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IJ) Any portion miaaiBK; 
(3) Broken or cracked aa deflned tn tlilB 

part. 
(F) Broken aide sllla. oroaaban or body bol-

ater. 
216.133 Daltatlva oooplarB. 

(A) Coupler ahank bant. 
(B) Coupler oraokad in taighly'atnaaed area 

of bead and shank. 
(C) Couplar laiaclcle broken. 
(D) Conplar Icnuckle pin or knookla tbrow: 
(1) Mlaalnc 
(3) Inoperative. 
(E) CouiAar retainer pin lock: 
(1) Missing: 
(2) Broken. 
(P)(l) Couplar lotildlft la inoperatlva: 
(2) No anti-craep protection: 
(S) Coupler lock la (U mlaatnir, (11) Inoper­

ative. (Ill) baat, (iv) craoked or (v) bro­
ken. 

215.135 Defective nnooapllag device. 
(A) Fouling CO corva. 
(B) Unintentional uaoonpllar. 

215.127 Defective draft arrangement. 
(A) Dtalt gear Inoperative. 
(B) Brokan yoke. 
(C) Bad of ear ouahlonlng unit: 
(1) Ijaaklar. 
(3) laoparatlva. 
(Dj Vartlcal coupler pin retainer plate: 
(1) Mioslnr. 
(2) Baa miaalng faatener. 
(B) Draft key or key^etainar: 
(1) Inoperative: 
(2) UlaslBg. 
<F) Follower plate nlaalng or broken. 

315.138 DatacUva ouahlonlng device unleea 
affectively inunoMllaed. 

(A) Broken. 
(B) Inoperative. 
(C) Miaaiag parte. 

316.303 Operating a peatrloted car, except 
onder condltloai approved by FBA. 

SlencUing 
315JOl Failure.to atancU car nnmbar and 

built date Olf Qi>rtffht ear aa raqalred. 
216J03 Failure to atanoil reatricted oar aa 

reqalrad. 
215.305 Failara to atanell maintananoe-of-

way oQulpment aa reaulred. 

APPENDIX D TO PART 215—PRB-
DBPARTURE iNSPECmOM PROCBDVHE 

At each location where a flrelKtat car ia 
plaoed in a train and a paraon daaignated 
under iS15.U la not on duty for tbe purpoae 
of Inapecting lk«lrht oan, the freifflit car 
shall, aa a minimum, ba Inspected for the tm-
mlnantly taaaardooa eondittona llated balcw 
tbat ara likely to cauae aa accident or cas­
ualty befbre tha train arrlvea at ita deatlna­
tlon. lliaaa conditions aia readily dlacover-
able by a train crew member la the coarse of 
a customary Inapectlon. 

1. Car body: 
(a> Leaning or Hating to aide. 
(b) Sagvlng downward. 
(c) Poeltloned improperly on truck. 
(d) Object dragglas below. 
re) Object axtandlns fhmi aide. 
(f) Door inaecarely attaehad. g 
(g) Broken or miaelng safety appliance. 
(h) Lading leaking from a placarded taaa-

ardous material car. 
3. Inaecure coupling. 
S. Overheatedwbeelorlounial. 
4. Broken or extenatvely cracked wlieal. 
5. Brake that falls to releaae. 
e. Any other apparent safety haurd likely 

to cauae an aooldent or oaanalty before the 
train arrivee at ite deatlnatlon. 
[45 PR 88711. Apr. 21.1880] 

PART 214-SPEaAL NOTICE AND 
EMERGENCY ORDER PROCE­
DURES: RAILROAD TRACK, LO­
COMOTIVE AND EQUIPMENT 

Subpart Ar-eonMol 

Sao. 
216.1 AvPIlcaUon. 
3iej Dettnltione. 
aUJi Delegation and general provisiona. 
818.7 Penalttea. 

Subpart ft-Sp«cial NoHca for Rgpoln 

215.11 Speolal nottoe tor repalra-^rallroad 
freight oar. 

818.13 Speolal notioe for repaira—loco­
motive. 

318.14 Special notica for repaira—paaeenger 
equipment. 

218.15 Special notice fbr repairs—track 

il 

818.17 Appeals. 

Subpart C—Emoigsncy Oidsr—Track 

318wU Notice of track conditiona. 
318.33 Oonstderatlon of recommendation. 
318.25 laaiianna aad reviaw of emergency 

order. 
31BJ7 Reaervatlon of anthoilty and dlacre-

tlon.-
AuniORiry: 48 U.8.O. 30103-30104, 30107. 

30111. 20183. 20701-̂ 0708, 21801-21303. 31304; 38 
U.S.C. 3481. note: and 48 CFR 1.48. 

8ouai»: 41 FB 18657, Uay 6. 1976. nnleaa 
otberwlse noted. 

Subpart A—Genercri 

1818.1 Application. 
(a) This par t appUee. according to Its 

terms, to each railroad t h a t uses or op­
erates— 
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